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भाग - ब - उप -सड ( HI ) 

____ PART T - Section 3 -- Sub-section (Oil) 
( संघ राज्य क्षेत्र प्रशासनो को छोडकर ) केन्द्रीय अधिकारियों द्वारा जरी किए गए आवेश और अधिसबनाएं 
Orders and Notifications issued by Central Authorities ( other than Administrations of 

Union Territories) 


भारत निर्वाचन आयोग 


hereby publishes the judgment dated 25th May , 1984 of the 
High Court of Judicaturo at Patna election petition Nos . 
6 And 9 of 1980 . 


अधिसूचना 
नई दिल्ली , जुलाई , 1984 


ELECTION PETITION NOS. 6 AND 9 OF 1980 


In the matter of Applications under Section , 80 , 80A apd 
81 of the Representation of the People Act, 1951 . 


आ . अ . 87 : - लोक प्रतिनिधित्व अधिनियम , 1951 की 
धारा 108 के अनुसरण में निर्वाचन आयोग , 1980 की निर्वाचन 
आजी नं . 8 और 9 में दिए गए उम्म न्यायालय , बिहार , पटना 
की तारीख 25 -5 - 1984 का निर्णय प्रकाशित करता है । 
[ सं . 82/ बिहार - लो . सं ./849/ 80 / 84 ] 

आदेश से , 
श्रीराम सेठी , अवर सचिव 

भारत निर्वाचन आयोग 


Rajendra Prasad Gupta - - Potitioner in Election Petition 

No. 6 of 1980 
Mahndeo Sah -- Petitioner in Election Petition No. 9 
of 1980 

VARSUS 
Sri Kamla Mishra Madhukar--- Respondent in both the 

casos 
For the Petitioner : Messra S. N . P . Sharma and Anaren 

dra Kumar Singh . 


For the respondent : Messrs Indu Shekhar Pd , Sinha 

and Girindra Mohan Thakur, 


ELECTION COMMISSION OF INDIA 


PRESENT : 


NOTIFICATION 
New Delhi, the 9th July, 1984 


THE HON BLE MR . JUSTICE SHIVANUGRAH NARAIN 


O . N. 87. ---In pursuance of section 106 of the Represen 
tation of the People Act, 1951 the Election Commission 


Shivanugrah Narain , J. - The Petitioners of both these , 
election potitions claim a declaration that the cloction of 
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the sole respondent, Sri Kamla Mishra Madhukar. to the 
House of People from 3 , Motihari Parliamentary Constitu 
cncy, held in 1980 is void . The sole ground on which the 
clection is impugncd is that the nomination paper of Sri 
Jamuna Ram was improperly rejected by the Returning 
Officer, A , the election impugned is the same and tho 
grounds for impugning the election are also the samo, 
these two clections petitions have been heard together and 
this judgment will govern them both . 


4 . The petitions were resisted by the respondent who 
maintained that the nomination papers of the potitioners had 
been rightly rejected, the defects being substantial, and not 
technical, and that they should have beco rejected also on 
grounds other than the grounds mentioned by the Returning 
Oficer . Ho asserted that the proposers wilfully neglected 
to correct the mistakes in the nomination papers and that 
the proposer did not produce certified copies of the entry 
of his name in tho electoral roll of the Bihar Assembly 
Constituency. According to the respondent , Election Petition 
No 6 of 1980 had been filed by the husband of the defeated 
Congress candidato Shrimati Prabhawati Gupta , and Maha . 
deo Yah , the petitioner in the other case, was a mere stooge 
of Smt. the Prabhawati Gupta and her husband and was a 
mere name-lender , and , therefore Rajendra Prasad Gupta he 
has no locus 8 :& ndi to impugn the election . His locus _ standi 
was also challenged on the ground that he was entered as 
a yoter not only in 18 , Kesaria Assembly Constituency , but 
also in the electorul roll of 206 , Patoa Went Assembly 
constituency , 


2. Election Petition No. 6 of 1980 has been filed by 
Rajendra Prasad Gupta , an clector in Keşaria Assembly 
constituency, which was comprised in 3 , Motihari Parlia 
mentary Constituency . Mabadeo Sah , & voter in Mohalla 
Miscott, which falls in Motihari Assembly Constituency , 
comprised in 3 , Motihari Parliamentary Constituency ; and 
who was one of the proposers of Sri Jamuna Ram , is the 
petitioner in Election Petition No. 9 of 1980. Sri Kamla 
Mishra Madhukar, a returned candidate, is the solo respon 
dent in both the clection petitions , 


5. The respondent Aled a petition to amend his written 
statement also incorporating therein that petitioner Rajendia 
Pd. Gupta was not , ordinarily residing in village Kasaria 
during the relevant time and that he was ordinarily rosiding 
at Patna and , therefore, he was not entitled to he a voter 
In the constituency to which the present election petition 
rolated . That amendment was rejected by order dated 
25-2 - 1983 passed by this Court . 

6 . The following issues have bocn framed in Election 
Petition No. 6 of 1980 : 


1. Is the petitioner incompetent to present and prose 

cute the Election peptition No , 6 of 1980 because 
the name of the petitioner was entered as an elector 
in the electoral roll of two Assembly Constituencics , 
namely, 18 Kesaria Assembly Constituency whics 
was comprised in 3 Motihari Parliamentary Consti 
tuoncy and in Patna West Assembly Congtituency 
which was comprised in a different Parliamentary 
Constituency ? 


2 . Is there any Bihar Assembly Constituency in the 

State of Bihar ? If so , in which Parliamentary 
Constituency of the Stato it is situated and wan 
the candidate s namo entered in electoral roll of 
that Assembly Constitutency ? 


2A . Admittedly , one Sri Jamuna Ram had along with the 
respondent and others filed nomination for election to the 
House of People from 3 , Motihari Parliamentary Constitu 
ency . Two nomination papers were filed on his behalf. In 
one of them , which bears the serial number 43 has been inar 
ked as Ext. 2 in Election Petition No. 6 of 1980 and Ext. 4 in 
Election No. 9 of 1980 , the proposer was Mabadeo Sah , 
and in the other which bears the serial number 47 and has 
been marked af Ext. 2 ( a ) in Election Petition No . 6 of 
1980 and Ext . 4 ( a ) in Election Petition No. 9 of 1980 , the 
proposer was Bishwanath Ram . Hereinafter the nomination 
papers would be described with reference to the Exhibits 
marks given in Election Petition No. 6 of 1980 . Boib 
these nomination papers were filled indue time, but on the 
date of the scrutiny, namely , on 11 - 12 - 1979, the Returning 
Officer rejected both the nomination papers ; Ext. 2 , in which 
the proposer was Mabadco Sah , on the ground that the 
proposer s name does not find place in the electoral roll. 
He has mentioned as Bihar Assembly constituency . The 
nomination paper Ext. 2 ( a ) , in which Biswanath Ram was 
the proposer , was rejected as the proposer s constituency has 
not been mentioned , and also because the ago , obviously 
meaning the age of the candidato, had not been mentioned , 
As I have already said , the respondent was declared elected , 
the declaration having been made on 8 - 1- 1980 . According 
to the petitioners , Sri Jamuna Ram was & voter from 12 , 
Motihari Assembly Constituency, which was a part of the 
aforesaid Parliamentary Constituency and his name was 
entered in serial No. 14 , Part VII of the electoral roll of 
the said Assembly constituency , and his age as mentioned 
in the voters list was 64 . Sri Jamuna Ram was a former 
member of the Bibar Legislative Assembly and possessed all 
tho prescribed conditions for being nominated as a candidato 
to the Parliament and was not disqualified . According to 
the petitioner , the two proposers of Jamuna Ram , namely , 
Mabadeo Sah and Biswanath Ram wero also voters at the 
aforesaid election from 12 Motihari Assembly Constitucncy , 
the name of Mahadeo Şah being at serial No. 458 of Part 
VI, and that of Biswanath Ram was at serial No . 9 Part 
VII of the aforesaid Assembly Constituency which was 
comprised in the aforesaid Parliamentary Constitucacy . 
According to the petitioner , both the nomination papers , 
which were on the prescribed forms, substantially complied 
with the provisions of the Representation of tbe Pooplo Act , 
1951, and the Rules mado therein and the defects in the 
nomination papers were merely technical defects. The petitio 
ner also alleged that at the time of the presentation of the 
aforcraid two nomination papers , the Retruning Officer 
scrutinised the two nomination papers, but did not find out 
any defect therein . At the scrutiny, however , though no 
objection was raised by any of the candidates or their pro 
poners and the identity of Jamuna Ram and his proposers 
was not in doubt, the Retruning Officer , it in allyed without 
pointing out the defects silently rejected the two nomination 
Papors of Sri Jamuna Ram , without giving him any oportu 
nity of heing heard , The order of rejection of the nomination 
narers, besides being in violation of the principles of natural 
justico , was according to the petioners, contrary to the 
mandatory risions of sections 33 and 36 of the Ropre . 
sentation People Act, 1951, The defects belog merely 
technical 

omination papers wero, improperly rejected . 


3 . Whether Jamuna Ram , a candidate was a voter from 

Motihari Assembly Constituency vide serial No. 
14, part 7 of 12 Motihari Assembly Constituency, 
falling in 3, Motihari Parliamentary Constituency 
or not ? 


4 . Whether Jamuna Ram , the said candidato was below 

the age of 25 years on the date of filing his nomi 
nation paper or on the date of its scrutiny ? 


3. Whether Sri Mahadeo Sah and Sri Bishwanath Ram , 

the two proposers of Jaimuna Ram were voters vide 
serial No . 458 , part 6 and serial No. 9 , part No. 
7 of 12 Motibari Assembly Constitutency , respec 
tively , falling in 3 . Motihari Parliamentary Consti 
tuoncy ? If so , whether they were qualified to 
propose the name of Jamuna Ram ? 


6 . Whether the nomination papers proposed by Mahadoo 

Sah and Bishwanath Ram were impropçely rejected 
by the Returning Officer in the impugned election ? 
If so , is the election of the respondent void ? 


7. Is the petitioner entitled to any relief or reliefs ? 
7 . The following issues have been framed in Election 
Petition No. 9 of 1980 : 


1 . Is the election petitioner a stooge of Shri Rajendra 

Prasad Gupta and has the election petition boen 
filed at the instance of Shri Rajendra Prasad Gupta 
and , if so , is the election petition not maintainable 
on this account ? 
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Mahadeo Şah and Sri Biswanath Ram were voters from 
12 Motihari Assembly segment of 3 Motihari Parliamentary 
Constituency, and the first part of Issue No. 5 must, there 
fore , be anywered in the affirmative . In other words, I hold 
that Sri Mahadev Sah and Sri Biswanath Ram , the two pro 
posers of Jamuna Ram , were clectors in 12 Motibari Assem 
bly constituency , which was a segment of 3 Motihari Parlia 
mentary Constituency . That being so , it follows that both 
Sri Mahudeo Sah and Sri Biswanath Ran were electors of 
3 Motihari Parliamentary Constituency for election from 
which they had nominated $ ri Jamuna Ram as a candi 


date . 


13 , Section 33 of the Representation of the People Act, 
1951 requires that the nomination paper must be signed 
by the candidate und by an elector of the constitucacy as 
proposer , Boing electons of the constituency , both Sri 
Mahadeo Sah and Sri Biswanath Ram wore qualified to 
propose the name of Jamuna Ram as a candidate for election 
to the Lok Sabha from 3 Motihari Parliamentary Consti 
tuency . Second part of Issue No. 5 must also , therefore , 
be answered in tho affirmative. 


2 . Whether the nomination paper of Shri Jamupa Ram 

proposed by the pelioner (Mabadeo Sah ) and 
Bishwanath Ram were improperly rejected by the 
Returning Officer in the impugned clection ? If so , 

is tho elcction of the sole respondent void ? 
3 . Whether the petitioner and other proposer, namely , 

Bishwanath Ram had ample opportunity to give 
correct particulars required by law in their nomi 
nation papers and did they delibcrately file invalid 
nomination papers for some ulterior motive ? If 
So , is the clcction petitioner estopped from challen 

ging the election ? 
4 . Whether the petitioner is entitled to any other relief? 
8. I shall take up first Election Petition No. 6 of 1980 . 
Issue No. 1 
Election Petition No. 6 of 1980 

9 . The name of petitioner Rajendra Prasad Gupta is ad 
mittedly entcred in the electoral roll of 18 Kesaria Assem 
bly Constituency , which was comprised in 3 Motihari Par 
liamentary Constituency, and also in 206 , Patna West Assem 
bly Constituency . Now according to section 81 ( 1 ) of the 
Act, any clcctor has the right to present an election peti 
tion calling in question the election for which he is an 
elector . As it is pot disputed that the name of the petitioner 
is entered in the electoral roll of 18 Kesarja Assembly Cons 
tituency , which forms a part of the 3 Motibari Parliamentary 
Constituency , the clection of which is in question , it is mani 
fest, in view of the Explanation to section 81( 1) read with 
section 62 of the Act that the petitioner is an elector . For 
the reasons given by me in the Order No . 28 dated 
25- 2 - 1983, an " elector according to the Explanation to 
Section 81 of the Act, means every person who is for the 
time being entered in the electoral roll of any constituency , 
unless it is expressly provided to the contrary by the Act, 
The Act nowhere provides that a person who is entered 
in the electoral roll of more than one constituency shall 
not be regarded ag an clector, Section 62 of the Act merely 
provides that no person shall vote at a general election 
at more tha one constituency of the same class , and 
if a person votcs in more than one such constituency , his 
votes in all such constituencies shall be void , It follows, 
therefore , that the petitioner is not incompetent to present 
and prosecute the election petition because his name was 
entered as an elector in the electoral roll of also Patna 
West Assembly Constituency which was comprised in a 
different constitucncy . Issue No . 1 is , therefore, answered 
in the negative . 


Issue No. 4 


14 . Tulsi Ram (R .W . 1) stated in his examination - in -chief 
that he knew Jamuna Ram , whose nomination paper was 
rejected in the election which is being impugned by this 
election petition , since 1938, Ag he knew Jamuna Ram since 
1938 , there can be no doubt that according to him , Jamuna 
Ram was aged at least more than 40 years in 1980 when 
the nomination papers were filed by him . Jamuna Ram was 
admittedly by member of the Bihar Assembly Constituency 
in 1952 . There can , therefore, be no doubt that on tho 
date of filing of the nomination papers or on the date of 
skrutiny, Jamuna Ram was aged more than 25 years. Indeed , 
this position was not disputed by the learned counsel appea 
ring on behalf of the respondent. I, therefore , hold that 
on the date of filing of the nomination papers or on the 
date of scrutiny of the nomination papers , Jamuna Ram 
was aged more than 25 years . Issuc No. 4 ust, therefore , 
be answored in the negative . 


Issuo No. 6 


Issue No. 2 


10 . It is not in dispute that there is a Bihar Assembly 
constituency in the State of Bihar and that Assembly Cons 
titucncy is comprehended with the Nalanda Parliamentary 
Constituency in the State of Bihar. It is also not in disputo 
that the name of the candidate Jamuna Ram is not entered 
in the electoral roll of that Assembly Constituency . Issue 
No. 2 is answered accordingly . 


15. As I have already, stated , two nomination papers 
Exts, 2 and 2 ( a ) (sarial Nos, 43 and 47 respectively ) were 
filed by Jamuna Ram . Mabadco San , the petitioner in 
Elcction Petition No. 9 of 1980 , is the proposer in Ext. 2 
and Bishwanath Ram is the proposer in Ext. 2 ( a ) . Tho 
two nomination papers are on the prescribed form in Hindi. 
In the nomination paper Ext. 2 , the proposer has mentioned 
his name in the column meant for his name, and in the 
column meant for the Parliamentary Constituency , he has 
mentioned " Motihari" , but in the column meant for giving 
the name of the Assembly Constituency comprised in the 
aforesaid Parliamentary Constituency in which he is an 
elector, the proposer Mahadeo Sah hay mentioned “ Bihar " , 
and in the column meant for giving the part number and 
the serial number , in which his namo occurs in the electoral: 
roll of the Assembly Constituency , he has mentioned “ Part 
6 " and serial No. 458 respectively and the nomination 
paper has been signed by him . Theroforo , the proposer in 
the nomination paper Ext, 2 has givon his namo and has 
stated that his name occurs in Part 6 , Serial No. 458 of 
the electoral roll of tho Agsombly Constituency which is 
comprised in 3 Motihari Parliamentary Constituency . Tho 
order of rejection which is recorded on the nomination paper 
itself runs as follows : 


Issue Nos . 3 and 5 


11. Certain entries in the electoral roll of 12 Motihari 
Assembly Constituency for the 1980 election have been 
cxhibited , and Ext. 3 ( b ) , an entry in the aforesaid electoral 
roll, shows that the name of Jamuna Ram , the candidato . 
was entered in serial No . 14 Para 7 of the said electoral 
roll . Issue No. 3 must therefore , be answered in the affir 
mative . 


12 . Ext. 3 is entry No. 458 , in Part 6 of the aforesaid 
electoral roll. It shows that the name of Sri Mahadeo Sah , 
the proposer of Jamuna Ram in one of the nomination 
papers in entered in small No. 458 of Part 6 of the afore 
said electoral roll. Similarly , Ext. 3 ( a ) shows that the name 
of Sri Biswanath Ram , the proposer of Jamuna Ram , in 
the other nomination paper in entered in serial No. 9 of 
Part 7 of the aforesaid electoral roll, Ip face of these entrios , 
it was concluded on behalf of the respondent that Shri 


" Rejected as the proposer s name doos not find place 

in the Electoral Roll-he has mentioned as Bihar 
Assembly Constituency. The candidate has mentio 
tioned ." 


Tho order of the Roturning Omcer, which I have quoted 
above, in not very clear, but Interpreting it reasonably, It 
mean that the Roturning Officer rojected the nomination 
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paper a ., according to him , the name of the proposer did 
not find place in the electoral roll of the constituency for 
which the clection was being held , namely , 3 Motihari 
Parliamentary Constituency . The other interpretation that 
it was roquest because his name did not find place in the 
electoral roll of the Bihar Assembly Constituency , does 
not appear toasonable because the nomination paper could 
not be rojected for that reason , if the name of the proposer 
was entered and could on the basis of the information 
furnished in the nomination paper be casily traced in the 
electoral rolls of the 3 Motihari Parliamentary Constituency . 
The question is whether the Returning Officer has impro 
perly rejected the aforesaid nomination paper. 


summary Inquiry , if any , as he thinks necessary , 
reject any nomination on any of the following 

grounds: 
( a ) that on the dato fixed for the scrutiny of nomi 

nations the candidato either is not qualified or is 
disqualified for being chosen to fill the seat under 
any of the following provisions that may be 
Applicable , namely - 


Artcle 84 , 102, 173 and 191. 


Part II of this Act, and sections 4 and 14 of the 

Government of Union Territories Act, 1963 
(20 of 1963) ; or 


16 . Section 33 of the Representation of the people Act , 
1951, so far as it in relevant, roads : 


( b ) that there has been a failure to comply with 

any of the provisions of section 33 or section 34 : or 


(c ) that the signature of the candidato or the pro 

poser on the nomination paper is not genuinc . 


“ ( 1 ) On or before the date appointed under clauso ( a ) 

of section 30 each candidate shall, either in 
person or by the proposer , between the hours of 
oloven o clock in the forenoon and three o clock 
in the afternoon deliver to tho returning officer at 
the place specified in this behalf in the notice 
issued under section 31 a nomination paper complet . 
cd in the prescribed form and signed by the candi 
date and by an elector of the constituency ag 
proposer . 


( 3 ) Nothing contained in clause (b ) or clause ( c ) of 

sub - section ( 2 ) shall be deemed to Authorise the 
rejection of the nomination of any candidato on 
the ground of any irregularity in respect of a 
nomination paper , if the candidate has been duly 
nominated by means of another nomination paper 
in respect of which no irregularity has been 
committed . 


( 4 ) On the presentation of a nomination paper , the return 

ing officer shall satisfy himself that the names and 
oloctoral roll numbers of the candidate and his 
propsor as entered in the nomination paper are the 
samo ao those entered in the electoral rollo ; 


( 4 ) The returning officer shall not reject any nomi 

nation paper on the ground of any defect which is 
not of a substantial character . 


( 5 ) The returning officer shall hold tho scrutiny on the 

date appointed in this behalf under clause (b ) of 
section 30 and shall not allow any adjournment 
of proceedings except when such proceedings aro 
interrupted or obstructed by riot or open violenco 
or by causes beyond his control : 


Provided that no misnomor or inaccurato description 

of clerical technical or printing error in regard 
to the name of the candidate or his proposer or 
Any other person , or in regard to any place , mention 
od in the electoral roll or the nomination paper 
and no clorical, technical or printing error in regard 
to tho electoral roll numbers of any such person 
in the electoral roll or the nomination paper , shall 
affect the full operation of the electoral roll or the 
nomination paper with respect to such person or 
place in any case where the description in regard 
to the namo of the person or place in such as to 
be commonly understood ; and tho returning officer 
shall permit any such misnomer Os inaccurate 
description or clerical, technical or printing error 
to be corrected and where nocossary , direct that 
any mirnomor, inaccurate description , cleri 
cal, technical or printing orror in the cloctoral roll 
or in the nomination paper shall be overlooked . 


Provided than in caso an objection is raised by the return 
ing officer or is made by any other person the candidate 
concerned may be allowed time to rebut it not later than 
the next day but one following the date fixed for scrutiny, 
and the returning officer shall record his decision on tho dato 
to which the proceedings have been adjourned . 


(6 ) The returning officer shall endorse on each nomi 

nation paper his decision accepting or rejecting the 
same and, if the nomination paper is rejected, shall 
record in writing a brief statement of his reasoj18 
for such rejection . 


( 5 ) Where the candidate is an elector of a different 

constituency , a copy of the electoral roll of that 
constituency or of the relevant part thereof or a 
cortified copy of the relevant entrios ir such soll 
sball, unless it has been Aled along with the nomi 
nation paper , be producod boforo tbo returning offi 
oor at the time of scrutiny . 


( 7 ) For the purpose of this section , a certified copy of 

an catry in the clctoral roll for the time being in 
force of a constituency shall be conclusve evidence 
of the fact that the person referred to in that entry 
is an elector for that constituicncy , unless it is 
provided that he is subject to a disqualification men 
tionod in section 16 of the Representation of tho 
Peoplo Act, 1950 ( 43 of 1950 ) ," 


Section 34 of the Act required as a condition for valid 
nomination a deposit by on behalf of the candidato a certain 
sum of money . Section 36 of the Act deals with scrutiny of 
the nomination papors . $ ub - section ( 1 ) of section 36 autho 
rises the candidates , their election Agents , one proposer of 
oach candidate and one other person duly authorised in 
writing by cach candidate to attend at such time and place 
A8 the returning oficor may appoint for scrutiny of the 
nomination papers , and the returning officer is enjoined to 
give thom all reasonable facilities for examining the nomi 
nation papers of all candidates which have been delivered in 
accordance with the provisions of soction 33 . Sub - Sections 
( 2 ) to 7 of section 36 of the Act run as follows : 


17 . Thus the only grounds on which nomination paper 
may be rejected are those specified in clauses ( a ) , ( b ) and 
( c ) of sub - section ( 2 ) . It is common ground that tho 
candidato Jamuna Ram was qualified and not disqualified 
for being chosen to fill the scat, and it is nobody s case that 
the signature of the candidate or his proposes on the nomi 
nation paper jo not genuine. The rejection of the nomination 
paper can only be based on the ground specified in clause 2 ( a ) , 
namely , that there has beco a failure to comply with any of 
the provisions of section 33 ag section 34 is also of the way 
because it is not urged that the amount requisito under 
section 34 of the Act had not been deposited . 


" ( 2 ) The returning officer shall then examino the nomi. 

dation papers and shall docide all objections which 
may be made to any nomination and may , elther 
of nuch obtoction or on his own motion , after such 


18 . It remains how to consider whether section 33 of the 
Act has been compllod with . It is not in dispute that tho 
nominatoin paper was delivored to the returning officer at the 
spocified place on or before tho lost dato appointed for aling 
of the nomination papers and that it is signed by the candidato 
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Jamuna Ram and by Mahadeo Sub , the proposer who ig an 
clector of the Motihari Asseinbly constituency . The only 
requirement of section 33 of the Act is that the nomination 
paper must be completed in the prescribed foim . The form 
picscribed for filing the nomination paper for election to 
the house of the People is Form 2A uppended to the Conduct 
of Election Rules , 1961. The fomination paper Ext . 2 is 011 
tho prescribed form . So far as the question of its compliance 
with section 33 of the Act is concerned , at has been completed 
in the prescribed form . The only defect in completing the 
nomination paper in the pres. ribed form admittedly is to the 
effect that whercas the proposer Mahadeo Sih was entered as 
an olector in Motihari Assembly constituency comprised with 
in Motihari Parliamentary constituency, in the nomination 
popei , in the column meant for mentioning the name of the 
Assembly constituency , he has wrongly mentioned " Bihar " , 
instead of Motihari, though he as correctly mentioned the 
name of the Parliamentary constituency and also his serial 
number in the electoral roll and the Part luniber of the 
electoral roll. 


self that the names and electoral roll numbers of the candi 
date and his proposer On entered in the electoral roll and 
gives him the power to permit the removal of any defect 
in this connection . Therefore , the defect may not be regard 
ed as substantial if on the basis of particular , mentioned in 
the nomination paper, the Returning Officer would be able 
leadily to trace out the name of the proposer and the candi 
date in the electoral rolls. In Rangilal s case ( supra ) , naga 
tiving the argument that the failure to give the name of the 
constituency by the proposer was a substantial defect in the 
nomination paper , Wanchoo , J. ( as he then was ) said : 


" It seems therefore that in this case the returning officer 

found no difficulty in traing the names of the pro 
poser and the candidate in the electoral rolls and 
that is why no objection was raised before him 
As to the defect in columns 2 and 3 . In tho circum 
stances it must be hold that the defect was of an 
insubstantial character and would not result in the 
rejection of the nomination paper." 


Now " completed " obviously means " correctly completed 
and to the extent that the namo of the Assembly constituency 
has not been correctly filled in , the nomination paper must 
be held not have been correctly completed . To that extent 
there has been a failure to comply with the provisions of 
section 33 of the Act . But sub - section ( 4 ) of section 36 , 
as wo have seen , prohibits the Returning Officer from rejecting 
any nomination paper on the ground of any defect which is 
not of A substantial character . The question for determi 
nation , thereforc , is whether the defect in the nomination 
paper is a defcct of a substantial character . The learncd 
counsel for the resrondent contends that it is, whereas the 
learned counsel for the petitioner contends that it is not. 


19 . The Returning Officer anpears to have assumed that 
according to the averments in the nomination purer , the pro 
poACT Mahadco Sah was an elector in Bihar Assembly Consti. 
tuency which was not comprised in 3 Motihari Parilamentary 
Constituency . As a Parliamentary Constituency consists of 
several Assembly Constituencies of the State in which the 
Parliamentary Constituency is situate , tho rcasonable inter 
protaton of the statement in the nomination paper that the 
name of the petitioner was entered at serial No. 458 . Part VI 
of the Bihar Assembly Constituen y comprised in Motihari 
Parliamentary Constituency was that the word " Bihar " had 
been used to specify with reference to the State . The 
Legislative Assembly in a Constituency , of which the name of 
tho potitioner was entered and not the particular, Legisla 
tive Assembly Constitucncy in the State of Bihar in which 
his name was entered. The pronoser had in the nomina 
tion paper claimed that the Assembly Constituienry in 
which his name was entered was comprised in the Motihari 
Parliamentary Constituency , and , therefore tho interpreta 
tion that “ Bihar” stands for the State of Bihar is a more 
reasonable interpretation . Tf that intornretation is, as it 
should have been stopted the result would he that though 
the petitioner claimed to have been an clector of Motihari 
Parliamentary Constituency , he had not snecifies the legisla . 
tivo Assembly Constituency in the electoral roll of which he 
wag entered as a voter . 


204 , Can it bo said that in view of the defect in the 
nomination paper , viz . the absence of the name of the 
Assembly Constituency, the Returning Officer would not 
bo able readuy to trace the name of the proposer in the electo . 
ral rolls of 3 Motiharı Parliamentary Constitucny. In ny 
opinion , the answer to the question must be in the negative. 
The electoral rolls of 3 Motihali Parliamentary Constituency, 
in the electoral rolls of which the proposer Mabadeo Şah 
claimed that his namo was entered, consists of the olectoral 
rolls of six Assembly constituencies , namely , 12 Motihari 
Assembly Constituency , 16 Madhuban Asembly Consti 
tuency 17 Pipra Assembly Constituency , 18 Kesuria Assembly 
Constituency, 19 Harsidhi Assembly Constituency and 20 
Govindganj Assembly Constituency vide paragraph 2 of ibo 
election petition , the averments in which are admitted in the 
written statement vide paragraph 11. If the Returning 
Ollicer had looked into serial Nos . 458 of Part VI of tho 
cloctoral rolls of all the sit. Assembly Constituency aforo 
said , he would have been able to readily trace the namo 
of the proposer Mahadeo Sah entered at serial No.458 , 
Part VI of the Motihari Assembly Constituency , Tho nomi 
nation paper docs mention that the name of Mabadoo Sab 
is entered at serial No. 458, Part VI of the electoral roll. As 
the name of the Assembly Constituency was not given , 
the only trouble caused to the Returning Officer in tracing 
out the name of Mahadco Sah in the electoral roll of tho 
Parliamentary Constituency would have been that he may 
have had to look into utmost six entries , namely serial 
Nos, 458 . Part VI of all the six Assembly Constituencies 
hefore he could locate the name of the proposer Mabadoo 
Sah . It could well have been that the Returning Officer 
may have started with the electoral roll of Motihari Amem 
bly Constituency in which cace he would have been ablo 
to locate the name of the proposer in the electoral roll at 
the first attempt. Can it be said that because the Return 
in Officer may have had to take the mains of looking into 
utmost aix entries in the olcctoral rolls all of which were 
hefore him , as they were all comprised in the Parliamentary 
Constituency of which he was the Returning Officer, it 
must be held that the Returning Officer would not have been 
ahle readily to locate the namo of the proposer in tho 
electoral rolls ? In my opinion , it cannot be go said . Tt 
in trpe that he should be able to trace the name of the 
DTORO in the electoral roll without much difficulty . that 
is, without any Jahorious search in the electoral roll, but 
it does not mean that the Returning Officer to use the 
Words of the Tribunal in Few ve , Gihhon , (Indian Election 
Cavs 1935 - 1931 . by Sen & Poddar, 66 at 72 ) should tako 
no pains at all" . 


20 . The crurial question for determination , therefore, is 
wherether in the facts and circumstances of this case , the 
objekjon to specify the name of the Assembly Constituency 
in which the proposer was entered as a voter is a defect of a 
substantial character. In order to find out whether the defect 
is of a substantial character, we must have regard to the 
purpose of the direction in the form that the nomination 
panei should contain the name of the Parliomentary Con 
stituency , the name of the Assembly Constituency comprised 
in the Parliamentary Constituency in which the proroser is 
a voter and the Part of the electoral roll and the serial num 
her in that part in which the name of the proposor occurs 
As a voter . As pointed out by Wanchoo J . ( As ho then was ), 
speaking for the Supreme Court in Rengilal Choudhury vs. 
Dahu Sno and others ( A .I. R 1962 Supreme Court 1248 ) , 
the nuns of the provisinn is " that the returning officer 
should be able tendity to check that the proniker and the 
candidate Are voter , on the electron roll " . A further obuery 
od by Wanchoo , J. in Rangilalle case ( 91101a ), section 33 (4 ) 
of the Açt casts a duty on the Returning Officer to satisfy him 


208 . It was argued on behalf of the respondent that, as 
pointed ont by the Rajasthan High Court in the cand Tenort 
et in A .TR . 1963 Rajasthan 226 at 231. there is no presump 
tion that the pronoser is an elector, and the Returning Officer 
was not renuired to schitinie the nomination nader with 
the premation that the thonocer la an elector. R11+ if tho 
promover amerts that he is an olector in the Parliamentary 
Constituency to which tho election relates, and has given 
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an authority for the proposition that the omission to men 
tion the name of the Assembly constituency of the proposer 
in the nomination paper was a defect of substantial character 
in the nomination paper even in those cases in which tho 
Nu !ne of his Parliamentary constituency was correctly 
mentioned and the Part number of the electoral roll and 
the serial number in the electoral roll , at which his name 
was entered , were also correctly mentioned in the nomina 
tion paper , and those particulars wero sufficient to enablo 
the Retuining Officer to find out that the candidate was a 
person whose name was entered as an elector in the consti 
tuency by merely looking into a few entries. 


contain particulars on the basis of wbuch his claim can be 
substantiated or disproved, it is certainly the duly of the 
Koluining Other to tako pains to investigato that claim in 
the light of the particulars furnished. As the Part number 
and the serial number of the eltctoral roll at which tho 
name of the proposer occured in Motihari Assembly Con 
stituency was given and it was stated that his name was 
entered in the electoral roll of the Parliamentary Consti 
tuency , it way certainly tho duty of the Returning Officer 
to look into the various serial numbers 458 in Part VI of 
the electoral rolls of the different Assembly Constituencies 
which were the different segments of 3 , Motihari Purliamen 
tary Constituency . 

20C . It was argued on behalf of the respondent that as 
there was admittedly a non -compliunce with the provisions 
of section 33 of the Act, there was no duty cast on the 
Returning Oficer to hold an inquiry and find out whether 
the proposer Mahadeo Sah was qualified . Reliance is placed 
in support of this submission on the decision of the Supremo 
Court in Brijendralal Gupta and another vs. Jwalaprasad und 
others (AIR . 1960 Supreme Court 1049 ) . That case 
merely decided that where non - compliance with the pro 
visions of section 33 of the Act is cstablished , it is not 
obligatory on the Returning Oflicer to hold an inquiry 
under section 36 ( 2 ) of the Act to find out whether or not 
Tospondent No. 5 was eligible to stand for the election . But 
in scrutinising the nomination paper in the light of the 
clectoral roll, the Returning Officer holds 00 
inquiry . He is merely scrutinising the nomination paper , 
& duty Imposed upon him . Where, as in this case , the ques 
tion is whether the omission of certain required particular 
in the nomination paper is a substantial defect, the Return 
ing Officer is certainly entitled, and indeed bound , to look 
into the electoral rolls for deciding whether the defect is of 
a substantial character. In Karnail Şingh vs . Election Tri 
bunal, Hissar , 10 Election Law Reports 189 , where the candi 
dato himself pointed out to the Returning Officer the entry 
of his name in the Electorul rolls, the omission of the namo 
of the subdivsion in the nomination paper was held to be 
a more technical defect, and not a defect of a gubstantial 
naturo . This case , therefore , shows that the Returning 
Officer may examine the candidate , and on a parity of 
reasoning the proposer , for deciding whether the defect 19 
of a substantial nature , in Hira Singh vs . Madan Lal 
( A . J. R . 1968 Supreme Court 1179 , it was held that in a 
case where there is more than one nomination paper, the 
Roturning Officer is bound to look into the entries in all 
the nomination papers before holding that the defect in one 
nomination paper ia of a substantial character . 


21A . The decisions in Sunder Lal Chechani Vg. Sampat 
Lal ( A . I. R . 1963 Rajasthan 226 ) and P . N . Balasubrahman 
yan vs. Elcction T nbunal ( A . I. R . 1954 Madras 730 ) , in 
which also the omission to mention the name of the consti 
tuency in the nomination paper way held to be a defect of 
substantial character also of no avail to the respondent. In 
the Rajasthan case , the High Court came to the conclusion 
that from the particulars giveti in the nomination paper , 
the Returning Officer could not be satisfied that the candidato 
was an clector in some Assembly constituency , and in the 
Madras case , the Madras High Court proceeded on the 
footing that in the absence of particulars , no one could 
test whetber the candidate was Of was not duly qualified 
to be a candidate . In the present case , as I have held , on 
the basis of the particulars , the Returning Officer could 
without much difficulty hayo satisfied himself that the pro 
poser was an elector in the Parliamentary Constituency for 
which he was proposing the name of Samuina Ram as a 
candidate . A large number of other decisions were also 
cited in this connection but I do not feel it necessary to 
consider those decisions As the legal principles applicable 
are well settled by the decision of the highest court. The 
test for determination whether the omission to mention the 
name of the constituency or the particulars like the cloctoral 
roll number of the proposer in a substantial defect or not 
is well settled , namely , where the Returning Officer could 
without diffſculty i.e . readily find out whother the proposer 
way an elector of the constituency. The decision of the 
question whcther a particular omission or mis - description 
in the nomination paper is a substantial defect or not is 
otherwise a question of fact and it is risky to appeal to 
procedent on the question of fact. I, therefore, do not 
feel called upon to refer to the various other decisions on 
the point whether the defect is a gubstantial defcct or not, 
which have been cited by the learned counsel for the parties. 


21 . The decision of the Supreme Court in Dharam Singh 
Rathi vs. Hari Singh , ( 1975 ) 2 Supreme Court cases 240 , 
on which strong reliance was placed by Shri Sinha, appeuring 
for the respondent, does not compel us to hold that the 
omission to mention the name of the Constituency is in 
the circumstances of the present case a dofect of a substan 
tial character which makes it obligatory for the Returning 
Officer to roject the nomination paner. In that caso , one 
of the grounds on which the Returning Officer rejected the 
nomination paper of a candidate Prabha Ram was that the 
namo of the constituency of the proposer was not given in 
the nomination paper and the Supreme Court held that the 
aforesaid defect pointed out by the Roturning Officer in the 
nomination paper was a dofoct of a substantial character 
which made it obligatory for him to reject the nomination 
paper , To that case , the constituency for which the nomina 
tion paper was filed was the Assembly constituency and , 
therefore , the nomination paner in Form 28 did not contain 
the name of the Parliamentary Constituency in which the 
proposer was a votct. Thereafter , the name of the nocajhle 
Assembly Constituencies , the cloctoral roll, of which the 
Returning Officer could look into for deciding whether the 
pronocer was an elector were not narrowed down . Further , 
it annars that in the aforesaid nomination pores of 
Prabha Ram , the entries in the effectoral rolls did not tally 
with the particulare mentioned by the pronoser in the nomi 
nntinn naner. That was not a case , thereforo , in which by 
merely looking into as few ge utmost six cntries in the elector 
rolls gs in this case the Returning Officer could have 
checked whether or not the proposor was to elector in the 
conathtooncv for which the election was being held . The deci 
sion in Dharam Singh Rathi s cage cannot be regarded as 


22. In view of the conclusion of which I havo arrived of 
it is not necessary consider the an argument was also ad 
vouced on behalf of the petitioner that the defect in the 
nomination paper, in which Mahadeo Sah is a proposer, is 
a defect in regard to wrong description of the constituency , 
in which the proposer was a voter and is, therefore , tot a do 
fcct of substantial nature and the nomination peper could not 
be rejected on that ground. The only other defect in the 
aforc - ald nomination pases that has been pointed out in 
that the name of the Assembly constituency , in which tho 
candidate Jamuna Ram was a voter has not beer mentionod 
in the nomination paper . It is not disputed that tho namo 
of the Parliamentary constituency in which the Assembly 
constituency in which the petitioner is registered as a voter 
has heen correctly mentioned as Motihan Parliamentary Con 
stituency and the part number in which the name of the 
candidate and the serial number of the entry in the clectroal 
rolls in regard to the candidate Jamuna Ram has been 
concctly given . In these circumstances, or the reasons gived 
in regard to the defcct recarding wrong mention of the 
Assembly Crinstituency of the pronoser , the aforesaid defect 
in the nomination paper cannot be regarded as a defoct of 
7 substantial nature . Further. so far the candidate Jamuna 
Ram is concerned , his postal address was given in the 
nomination naner 39 Miscot, Main Road . Motihari. That 
showed that he was a resident of Motihari. This shows 
Sanatantly that the Aksom blv Constituency of the randidate 
Tamia Ram whg Motihari Assembly Constituency . The 
Returning Officer Heems to have ignore this refert end . 
therefore it ornears that he hand no difficulty in tracing out 
the olectoral roll nrimher of the candidate Jamuna Ram jo 
In the olentoral roll. To Rongilal s coga ( supra ) the SD 
reme Court held that the omission to glve tho namo of the 
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Assembly Constituency, namely, Dhanbad Assembly Con 
stituency in the nomination paper was not a defect of a 
substantial character where the postal address showed that 
the candidate was a resident of Dhanbad and the Returning 
Oficer did not notice the dofcct. For the reasons aforesaid , 
it inust be held that the nomination paper No . 43 ( Ext. 2 ) 
WHY inproperly rejected by the Returning Omncer. 


I, therefore, hold that the nomjnation papers of Jamuna 
Ram Exts, 2 and 2 (a ) wore improperly rejected. Section 
100 ( 1 ) ( c ) of the act provides that it any nomination has been 
improperly rejected , the High Court shall declare the elec 
tion of the returned candidate to be void . The clcction of 
the returned candidats the respondent, must , theieforo, be 
held to be void . I, accordingly , answer both parts of Issue 
No, 6 in the affirmativo . 


Issue No . 7 


25. Issue No . 7 of this election petition will be considered 
along with Issue No . 1 of Election Petition No, 9 of 
1980 . 


23 . As the nomination paper No . 43 (Ext. 2 ) could 
not have been properly rejected, the nomination of the 
candidate Jamuna Ram , in viow of the provision of 
sub- section ( 3 ) of section 36 of the Act, wbich enjoins the 
Returning Officer not to neject the nomination of the candi 
date for the failure to comply with the provisions of section 
33 , if the candidate has been duly nominated by another 
nomination paper in respect of which no, irregularity has been 
committed cannot be regulated . In that vicw of the matter , 
it is not of any importance to determine whether the other 
nomination paper No. 47 (Ext. 2 a ) was or was not properly 
rejected . However , as an appeal lies from the order of this 
Court, I record my finding in regard to that also . 


ELECTION PETITION NO 9 OF 1980 


Issue No. 1 


24 . The order of the Returning Officer rejecting the nomi 
nation paper Ext. 2 ( a ) reads thus : 


ཙ 
ཙ 


ཙྪཱ 


" Rejected as the proposer s constituency has not been 
mentioned . Also the age has not been mentioned ," 
The first defect is that the column meant for mentioning 
the name of the Assembly Constituency in the electoral 
roll of which the proposer Bishwanath Ram was a voter 
the name of the Assembly Constituency has not been men 
tioned . The name of the Parliamentary Constituency, in 
which that Assembly Constituency is comprised , and the 
Part number and the serial number of the entry , in which 
the name of the proposer is cntered , has, however , been 
correctly mentioned as Motihari Parliamentary Constituency , 
Part VII, serial No. 9 respectively . For the reasons given 
in regard to the nomination paper Ext, 2 , this defect, in 
the circumstances of thc case , cannot be regarded as a sub 
stantial defect . As regards the other defect, namely , the 
non -mention of the age of the candidate Jamuna Ram , 
ordinarily , this defect would have been held to be a defect 
of a substential character . In Brijendralal Gupta and another 
vs . Jwalapragad and others (AGR . 1960 Supreme Court 
1049 ) , the Supreme Court hold that the omission to declare 
the ago in the nomination paper by a candidate was a 
defect of a substantial character , In the present case, however 
the omission to declare his age by the cand date should not 
be regarded as a defect of a substantial nature because the 
information as to age was avajlable to the Returning Officer 
as at the time of the scrutiny in the other nomination 
paper. For determining whether th s defect is substantial 
or not, we are not entitled to ignore the second nomina 
tion paper. In Hira Singh Pal vs . Madan Lal, reported in 
A .I. R . 1968 Supreme Court 1179, in the second nomina 
tion paper, the Part number and the Assembly Constituency 
in which the candidate was an elector was wrongly inen 
tioned . But it was cosrecly mentioned in the other nomina 
tion paper. The Supreme Court held that the nomination 
paper could not be rejected on account of that mistake 
because from the first nomination paper , the Returning 
Officer could have casily found out the correct part of the 
electoral roll all the requ red information was before him . 
Similarly , in the present case , though in the nomination 
pancr NO. 47 ( Ext. 2 / a ) , the age of the candidate had 
not heen mentioned , as in the nomination paper Ext. 2 , 
the candidate had declared his age als 64 years the omis 
sion of the declaration regarding age could not be regarded 
as a defect of a substantial character as the required in 
formation as to age was hefore the Returning Officer. In 
the case reported in A . I. R . 1060 Supreme Court 1049 
( supra ) , there was no nomination paper in which the 
correct ape was mentioned . As pointed out in the decision 
reported in AJ. R . 1946 Patna 49, every judgment must he 
read ag anplicable to particular facta proved or assumed to he 
proved . The decision reported in AIR 1960 Supreme Court 
1049 cannot. therefore . be regarded as an authority for the 
pronosition that even if the required declaration as to ago 
has been furnishesin the other nomination paper , the Return 
ing Officer must reject the other nomination paper of a candi 
date because of the omission of the declaration as to age . 


26 . It was conceded by the learned counsel for the rol 
pondent that there was no direct ovidence that the clection 
petition has been filed at the instance of Shri Rajendera Pd, 
Gupta or that the petitioner is a stooge of Sri Rajendra 
Pd . Gupta . He, however , contended that the case of the reg 
pondent that the petitioner Mahadeo Sah was a stooge of 
Sri Rajendra Pd , Gupta and bad filed the petition at his 
instance is proved by circumstances . One of the circum 
stances on which he relied was that the defect in the 
nomination papers of Jamuna Ram was not due to in 
advortence , rather the defect was deliberately left in the 
nomination papers to provide a ground for challenging the 
election of the tospondent in case the Congress ( I ) candidate 
Shrimai Prahbawati Gupta , the wife of Sri Rajendra Pd . 
Gupta , lost the election , I will discuss the evidence on the 
point while dealing with issue No . 3 , and for the reasons 
to be g ven later, I hold that the circumstance that the 
defects in the nomination papers were deliberately left is 
not established by the evidence on the l ecord . The other 
circumstance jelied upon is the ignorance exhibited by the 
election petitioner Mahadeo Sah about the impugned elec 
tion and the prosecution of the election petition . Mahadoo 
Sah ( P . W . 1 ) ndmitted that he did not remember the namo 
of his lawyer and also the amount of money spent in filing 
the election petition , Ho also admittted that he did not 
know the names of the contesting candidates other than 
the respondent and Prabhawati Gupta and further that he 
did not know the dates in which the votes were counted , and 
the result of the election was declared. He further stated 
that he did not remember if any other election petition 
had been filed in respect of the impugned olection and that 
Jamuna Ram had told him that he had to be present on the 
date of hearing and that Jamuna Ram had brought him to 
Court and bad told him that the election petition had handed 
to be filed . He further stated that Jamuna Ram hod handed 
over the Vakalatnama to his lawyer, The witness stated that 
he did not know the name of the Mohalla in whirh he was 
staying at Patna at the time of his deposition . He added 
that he was staying at the place where Jamuna Rom WHS 
staying, that Jamuna Ram had brought him to Court and 
that Jamuna Ram would take him back to the place where 
he was staving. The denosition of Mahadeo Sah does gives 
the impression that he is not the moving spirit behind the 
election petition which has been filed in his name, But 
there is no material on the hasis of which it can be de 
finitely brld that it has been filed at the instance of S 
Rajendra Pr . Gunta , The fact that Mahaden Sah knew Sri 
Rajendra Pa , Gunta or that Sri Rajendra Pd . Gupta s wife 
was a contesting candidate at the imnugned 
election and that Sri Rajendra Pd , Gupta has also fled an 
election retition may merely excite a suspic on . They are 
no proof of the fact that Sri Pajendra Pd . Gunta hos got 
the clection petition filed . T may further state that the 
Tlection Petition No . 6 of 1980 will filed on 21- 2 - 1981) and 
this election retition (No. 9 of 1980 ) was filed on 22- 2 - 80 , 
Inng hefore the filing of the written statement in which 
the plen was raised that the clection retition filed by Sri 
Raiendra Pd . Gunta was not maintainable . The moving 
snirit hehind the election netition seems to he Jamuna Ram , 
the candidate whose nomination paper was reiected he 
range when asked whether he had copaulted arv body before 
filing the election petition , Mahadoo Şah ( P . W . 1 ) answered 
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that Jamuna Ram came to him and told him that oloction 
petition had to bo Alod . I do not accopt the evidenco of 
Jamupa Ram ( P . W . 3 ) that Mahadeo Sal (P . W . 1 ) insisted 
that he would file the election petition . Furthor , according 
to Mahadeo Şah ( P . W . 1 ) , the person who know about the 
amount of money spent in filling the election petition was 
Jamuna Ram and it was Jamuna Ram who had asked him 
to be present on tho date of hearing. It is not disputed that 
Mahadco Sah is an elector of the constituency , the election 
to which is impugned , and in , therefore , competent to pre 
sent the election petition . The election petition cannot be 
held to be in -competent merely because inspiration or the 
money for filing the election petit on has been furnished 
not by the election petitioner himself, but by somo one clae . 
In Madan Lal Vs. Hira Singh Pal ( A . I. R . 1968 Delhi, 110 ) 
wbich allowing the election petition , Hardyal Hardy. J. re 
jected the argument that the election petition by the candi 
date on the ground of improper rejection of his nomina 
tion paper was not maintainable as he was merely a dummy 
candidate for the official candidato of the Congress Party 
and had deliberately filed defective nomination paper and 
the olection petition wag instigated and financed by tho 
official candidate who had been defeated . He held that even 
assuming the allegations to be true , thore to hardly any 
allegation on the question of maintainability . He obgerved 
that i candidato whogo nomination paper is improperly or 
illegally rejected " whatever be his object and whatever bo 
his motive , he has right to call in question the clection of 
the returned candidate , no matter who prompts or insti 
gatos him and from where he gets the money to do so " . 
This decision was affirmed on appeal by the Supreme Court 
in Hira Singh Pal s case (supra ) even though the Supremo 
Court held that the election petitioner was at no time A 
genuine candidate and was morely Ava ling himself of the 
opportunity of the relection of his nomination paper for 
undoing the result of the election. On A parity of reason 
ing the elector has the right to file an election Detition 
" whatever be his object and whatever be his motive" and 
" no matter who prompts or instigates him and from whero 
he gets the means to do 10 " . No decision taking a con 
trary view has been brought to my notice. I woult, there 
fore , Answer both parts of Losue No . I in the negative . 


remove tho defecto , If the defect is substantial, rejection of 
the nomination paper will be proper and the fact that the 
cand date was not allowed an opportunity to rectify tho 
omission would make no difference : See the decision in 
A . I. R . 1960 Supreme Court 1049 ( supra ) at pagº 1051. In 
Rangilal Choudhury s caso ( supra ) also , it was observed that 
the omission to notico the defect and failure to give an 
opportunity for correction to tho candidato doos not mean 
that the defect can be ignored if it is of a substantial char . 
acter. Further , if the defect in the nomination paper was 
not of a substantial charactor , it cannot be rejected even if 
opportunity to remove the defect was not availed of, in 
view of the provision of section 36 of the Act that the Return 
ing Officer shall not reject any nomination paper on the 
ground of any defect which is not of a substantial character . 
The qucațion , therefore , whether or not Bishwanath Ram and 
Mahadeo Şah were given amplo opportunity to give correct 
particulars in the nomination paper and they deliberately 
filled invalid nomination papers for somo ulterior motivo is 
not really relevant for the purpose of this case. Since , 
however, an issue has been raised on that point , I pro 
PONC to record my finding on that point and give my rea 
song for the finding very briefly . 


Tobuo No. 3 


27 . According to the respondent, though givon amplo 
opportunity to give correct address in the nomination 
papers, neither Jamuna Ram por his proposers ayniled them 
Belves of the opportunity and , therefore , they must be held 
to have del berately filed invalid nomination papers with 
the ulterior motive of utilising the rejection of the nomina 
tion papers as a ground for challenging the election in 
case Shrimati Prabhawati Gupta , the offical Congress ( I) 
candidato , lost the election . Even assuming the allegation 
to be proved , I do not think that the election petitioner 
Mahadeo Sah would be stopped from challenging the elec 
tion . Section 100 of the Act provides that subject to the 
provisions of sub - section ( 2 ) which are not matnplat in 
the present case, if the High Court is of the opinion that 
any nominat on has been improperly rejected , the Hgh 
Court shall declaro the election of the returned candidate 
to be void . The election statute , therefore , makes it ohli 
gatory on the High Court to declare in such a case the elec 
tion of the returned candidate to be void . As there is no estop 
pel against the statute , a person who is qualified to challenge 
the election petition cannot be estopped from claiming from 
the High Court a declaration that the election of the re 
turned candidate is void because of the improper rejection 
of any nom nation paper. The question whether the nomina 
tion paper was improperly rejected is a question of law and 
there can he no estoppcl on a question of law . Section 81 of 
the Act confers upon every elector the right to questing the vall 
dity of an election of the constituency in which he is an 
elector, and that right cannot bc imraired by any coultable 
doctrine of estoppol, waiver or acquiescence . For application 
of the principles that there can be no estoppel against sta 
tute in election petitions decisions reported fp 5 Flection 
Law Reports 319 and 8 Election Law Reports 45 . Further , 
even if no opportunity had been provided by the Returning 
Officer to the candidate or his proposera to correct or to 


28 . There is no direct evidence that Jamuna Ram or 
his two proposera deliberately filed invalid nomination 
papers with the motive that the rejection of the nomination 
papere may be utilised as a ground for challenging the 
election in the event of Shrimati Prabhawati Gupta , the 
official Congress ( 1 ) candidato losing the election . The only 
evidence on the point is that even though the Returning 
Officcr told Jamuna Ram , both at the time when he filled the 
nomination papers and at the time of the scrutiny, that his 
nomination papers were defective and that he should re 
move the defects, Jamuna Ram not only did not 
Içmove the defects, but maintained that the nomination papers 
were not defective. The aforesaid circumstance is not enough 
to prove that the proposers and candidate Jamuna Ram had 
deliberately filed invalid nomination papers for some ulterior 
motivo. That circumstance is quite consistent with the genuino 
but foolish belief of Jamuna Ram that the nomination papers 
were not defective . Further, I do not think that it can safely 
he held on the evidence that the Returning Officer told Jamuna 
Rom on both tho occasions that his nomination papers wero 
defective and the defects should be removed and Jamuna 
Ram persisted in maintaining that the nomination papers 
were not defective. The Returning Officer was the person 
who was entitled in the first instance to decide whether or 
not the nomination papers were defective and he had power 
to reject the nomination papers . In these circumstances , it 
5ccms highly improbable that Jamuna Ram would maintain 
that the nomination papers were not defective and icfuse to 
make correction even though asked by the Returning Officer 
to do so . This highly improbable story can be accepted only 
when the evidence in its support is such that is of cogent 
and unimpeachable character. The witnesses who denosed to 
the aforesaid story are , besides tho respondent Kamla Migra 
Madhukar ( R . W . 1 ) , Satya Narain Pd . Nirala ( R . W . 2 ) . 
Narayan Kishore ( R . W . 3 ) , both of whom were proposers 
of tho nomination papers of the respondent. Surendra Kumar 
( R . W . 4 ) , Ram Nath Pd , Sah ( R . W . 5 ) and Righwanath Ram 
(R . W , 6 ) . The respondent ( R . W . 1) deposed that both when 
Jamuna Ram had filed the nomination papers and also at 
the time of the scrutiny, the Returning Officer had told 
Jamuna Ram that the nomination papers were defective and 
that he should remove the defects and that Jamuna Ram dd 
pot do so and maintained on hoth the occasions that they 
were not defertive . R . W . 2 , R . W . 3 and R . W : 5 support the 
story told by R . W . 1 in so far as it relates to the occasion 
of scrutiny of the nomination papers, while R . W . 4 supports 
the story of R . W . 1 in so far as it relates the occasion of 
filing the nomination ranci s by Jamuna Ram is concerned . 
On the other hand , Mahadeo Sah ( P . W . 1 ) deposed that 
after Jamuna Ram filed the nomination papers , the officer 
said that that is right, please go away . Jamuna Ram ( P . W . 3 ) 
deposed to the same effect. Rai Kishore Pd. Singh ( P . W . 4 ) , 
another candidate , who had filed the nomination raper , de 
pored substantially to the same effect saying that the Return 
ing Offrer saw the nomination papeis of Jamuna Ram at 
the time the same were filed and kept the same saying that 
they were alright. He further deposçd that the Returning 
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Officer did not tell Jamuna Ram before lejecting the nomi 

that at the time of scrutiny the Returning Officer asked 
nation papers that the nomination papers had not been col 
J ecily tiled up. Thakur Ramuputi Singh ( P . W . 2 ) , who id 

Jamuna Ram to remove the defcris is, theretoie , ihly im 
mitted was also a candidate at the utviesdill election , klepused 

probab ]c . In the circumstances , I would , therefore , prefer 
that the Returning Officer hac looked into the nomination 

the testimony of the witnesses i xamined on bch :17 of the 
papers of Jamuna Ram when he had filed the same and that 

petitioner that the Returning Olliver did not point out any 
before lejecting the nomination papers at Janunat Rum , the 

detect the nomination papers at the time of its presentation 
Returning Officer did not tell Jamuna Rum about any defect 

or at the time of scrutiny . I would , accordingly , answer both 
in ac nomination papers and did not even isk hijn to cyplin 

parts of issue No. 3 in the negative . 
those defects . It is true that P .Ws. 2 and 4 must also be re Issue No. 2 
garded as witnesses who had grievance gainst the respondent 
as they had been defeated at the clcction and P . W . 4 my 

29 . For the seasons already given by me in the Election 
bo regarded as interested witness because he was clected to 

Petition No. 6 of 1980 , both parts of issue No . 2 must be 
the Legislative Assembly with the support of the Congress 

anowcred in the aflirmative. 
( I ) party , whose candidate , Shrimati Prabhawati Gupta was 
defeated at the election and was virtually a dummy candidate Inolic No . 7 of Election Petition No . 6 of 1980 and Issue 
for Shrimati Prabhawati Gupta . But if P .Ws, die partinin , 

No, 4 of Election Petition No. 9 of 1980 
80 are the R .W8. As I have alieady said , R .WY, 2 and 3 were 
proposers of R . W . 1 , the respondent. R . W . s admitted that 

30 . Upon the findings that the nomination papers of Sri 
he had worked for the respondent in the election , Bishwanath 
Ram ( R . W . 6 ) ultimately admitted in cross -examination that 

Jamuna Ram was improperly rejected and the election of the 

sole respondent is void and the other findings in the case , 
his Party the Lok Dal, had alliance with the Communist Party 

ibe pelitioners of buth thc cases are entitled to a declaration 
and they had supported Shri Kamla Mishra Madhukar for 

that the election of the sole respondent is void . As the clec 
election to the House of People and that they were gupport 

tion petitions have been strenuously contested . I see no justi 
ing Sri Kamla Mishra Madhukar in the election . Further, I 

fication for not awarding costs of the petition to both the 
do not at all believe R . W . 1 when be states that on 10th 

petitioners . Both the pelitioners are , therefore , aro also en 
December , 1979 , he was present in the chambeis of the Re 

titled to costs . Hearing fee one set in both the petitions 
turning Officer when Jamuna Ram had filed his nomination 

Ro, 1000 payable to the two petitioners half and half . The 
papers. He had admittedly filed four nomination Papers on 

potitioners are not cntitled to any other relief. These issues 
7th December, 1979 . He admitted that he knew that one 
candidate cannot file more than fou nomination papers. It 

are , accordingly , answered . 
18 , therefore , highly improbable that he would go to file nomi 
nation papers beyond four nomination papers already filed 

31 . In the result , both the election petitions are allowed 
on 7th December, 1979 . Though in this case he deposed 

with costs and it is declared that the election of the sole 
that he had gone to file nomination papers on tho days, 

respondent Kamla Mishra Madhukar to the Lok Sabha from 
Daniely , 7th December , 1979 and 10th December , 1979 , in 

3 Motihari Lok Sabha Constituency held in 1980 is void . Let 
Election Petition No . 6 admittedly he did not depose that 

the substance of this decision be communicated to the Elec 
ho had gone to filc nomination papers on two days . In my 

tion Commission and the Speaker of the Lok Sabha jmme 
opinion , his evidence that he had gone to file nomination 

diately . 
paners on 10th December , 1979 cannot be accepted . His eyi 
dence is , therefore , very unreliable . I do not believe R . W . 4 

Patna High Court, 
because he also maintained that Kamla Mishra Madhukar 

The 25th May , 1984 . 
filed his nomination papers on 10th December , 1979 . Though 
ho claimed that he was an editor of a journ it published in 

SHIVANUGRAH NARAIN , Presiding Officer 
1980 , he admitted that no card in his capacity as a journa 

[No . 82 /BR -HP (6 & 9 ) /80 )|84 ) 
ligt bad been issued to him . Further , it is well settled that 

By order, 
at the time of the scrutiny , the Returning Officer had no juris 
diction to permit rectification of any defect in the nomination 

S. R . SETH , Under Secy , 
paper. Ser the decisions reported in A . I. R . 1954 Supremo 

Election Commission of India 
Court 510 and A . I. R . 1970 Supreme Court 110 . The evidence 
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